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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, €t al.
Plaintiffs,
V. Case No. 4:05-cv-00329-GKF-PJC

TYSON FOODS, INC,, et al.

Defendants.

N N N N N N N N N N

DEFENDANTS SUPPLEMENTAL TRIAL BRIEF REGARDING
INADMISSIBLE PRIOR HEARSAY STATEMENTSOF A TESTIFYING WITNESS

It appears that the State will seek to admit into evidence exhibits and testimony
containing the inadmissible prior out-of-court statements and writings of testifying witnesses.
Accordingly, Defendants respectfully submit the enclosed discussion regarding the
inadmissibility of such prior hearsay statements under Federal Rules of Evidence 801 and 802.

DISCUSSION

Under the Federal Rules of Evidence, out-of-court statements are not admissible simply
because the person who spoke or wrote the out-of-court hearsay istestifying. Federal Rule of
Evidence 802 states that “[h]earsay is not admissible except as provided by these rules or by
other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of
Congress.” Fed. R. Evid. 802. “The traditional view has been that a prior statement, even one
made by the witness, is hearsay if it is offered to prove the matters asserted therein,” and thus a
prior statement by the witnessis “admissible as substantive evidence to prove the matter asserted
therein only when falling within an established exception to the hearsay rule.” 2 McCormick on

Evidence § 251 (emphasis added).
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Thistraditional view has been expressly adopted by the Federal Rules of Evidence. In
fact, the Federal Rules provide only three exceptions that allow the use of out-of-court
statements because the out-of-court declarant is now atestifying witness:

(c) Hearsay. “Hearsay” is a statement, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the truth of the matter
asserted.

(d) Statements which are not hearsay. A statement is not hearsay if—

(2) Prior statement by witness. The declarant testifies at the trial or hearing and is
subject to cross-examination concerning the statement, and the statement is (A)
inconsistent with the declarant’ s testimony, and was given under oath subject to
the penalty of perjury at atrial, hearing, or other proceeding, or in adeposition, or
(B) consistent with the declarant’ s testimony and is offered to rebut an express or
implied charge against the declarant of recent fabrication or improper influence or
motive, or (C) one of identification of a person made after perceiving the person.

Fed. R. Evid. 801(c), (d) (emphasis added); see Weinstein's Federal Evidence § 801.02[2] (“Rule
801 expressly excludes three types of prior statements by witnesses that would otherwise be
covered by the definition of hearsay....”). In other words, the fact that an out-of-court declarant
has become a testifying witness does not provide authorization to admit (either orally or through
exhibits) the out-of-court statements of that witness. Rather, the three clauses of subsection
(d)(2) provide that such out-of-court statements may be used only to (A) impeach; (B) rebut “an
express or implied charge ... of recent fabrication”; or (C) identify aperson. Fed. R. Evid.
801(d)(2).
The scope of thisruleis further confirmed by the advisory committee notes, which state:
The position taken by the Advisory Committee in formulating this part of theruleis
founded upon an unwillingness to countenance the general use of prior prepared
statements as substantive evidence, but with arecognition that particular circumstances
call for a contrary result. The judgment is one more of experience than of logic. The
rule requires in each instance, as a general safeguard, that the declarant actualy testify as

awitness, and it then enumerates three situations in which the statement is excepted from
the category of hearsay.
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Fed. R. Evid. 801 advisory comm. notes to subdivision (d) (1972) (emphasis added).
Accordingly, the prior out-of-court statements or writings of a testifying witness are inadmissible
hearsay, and may be admitted as substantive evidence for the truth of the matter asserted only
upon satisfaction of a specific hearsay exception under Rule 801(d)(1) or another provision of
the Federal Rules.

This prohibition against admission of testifying witnesses' prior out-of-court statements
and writings applies equally to fact witnesses and retained or non-retained experts. See
Engebretsen v. Fairchild Aircraft Corp., 21 F.3d 721, 729 (6th Cir. 1994) (“Rule 702 permits the
admission of expert opinion testimony not opinions contained in documents prepared out of
court. Rule 703 allows atestifying expert to rely on materials, including inadmissible hearsay, in
forming the basis of hisopinion. Rules 702 and 703 do not, however, permit the admission of
materias, relied on by an expert witness, for the truth of the matters they contain if the materials
are otherwise inadmissible.”).? In the most commonly referenced example, courts have
uniformly rejected admission of reports authored by retained or non-retained experts, as either
exhibits or quoted testimony in the record, unless the report is subject to an exception under the
Federal Rules of Evidence. See, e.g., Thakore v. Universal Mach. Co. of Pottstown, 2009 U.S.

Dist. LEX1S 88895, *48-49 (N.D. Ill. Sept. 25, 2009) (“expert reports under Rule 26 are not

! Notably, prior to the adoption of Federal Rule of Evidence 801(d), disagreement existed as to
the admissibility of aprior statement by awitness. See 2 McCormick on Evidence § 251; Martin
v. United Sates, 528 F.2d 1157, 1158-61 (4th Cir. 1975) (“[D]espite the criticism of some of the
commentators, the courts have justifiably and steadfastly refused to admit such statements as
substantive evidence.”). In enactment of Rule 801(d), the Advisory Committee on Federal Rules
of Evidence “adopted an intermediate position,” only “exempting from classification as hearsay
certain prior statements thought by circumstances to be generally free from danger of abuse.” 2
McCormick on Evidence § 251; see Weinstein's Federal Evidence 88 801.02[2], 801.20-23.

2 The admissihility of documents relied upon in the course of expert testimony is separately
addressed in Defendants’ Supplemental Brief Regarding Inability of Experts to Offer
Inadmissible Facts as Opinion Evidence, Dkt. No. 2684 (Oct. 12, 2009).

-3-
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independently admissible™) (collecting cases); Dortch v. Fowler, 2007 U.S. Dist. LEXIS 41615,
*1-8 (W.D. Ky. June 6, 2007) (admitting report authored by non-retained expert witness only
after Rule 803(8)(C) analysis).

Based on prior indications from the State of Oklahoma, Defendants anticipate that this
issue will arise in the context of retained and non-retained experts, as well as certain fact
witnesses.® In each instance, the Federal Rules require that prior out-of-court statements by a
testifying witness—including any written letters, emails, reports or articles authored by that
witness—must satisfy a specific hearsay exception prior to admission into evidence as an exhibit
or quoted testimony. Absent satisfaction of a specific hearsay exception, these out-of-court
statements are inadmissible under the Federal Rules.

Respectfully submitted,
BY: /s/ Jay T. Jorgensen
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Gordon D. Todd
SIDLEY AUSTINLLP
1501 K Street, N.W.
Washington, D.C. 20005-1401

Telephone: (202) 736-8000
Facsmile: (202) 736-8711

-and-

Robert W. George
Vice President & Associate General Counsel
Tyson Foods, Inc.

3 For example, in aprior 72-hour disclosure the State of Oklahoma designated Ok. Ex. 5693 for
use during the testimony of Michael Smolen, who islisted as an author of that document. On
two occasions during the direct testimony of Shanon Phillips, the Court denied admission of this
exhibit pursuant to the State’ sfailure to satisfy the hearsay exception in Rule 803(8)(C). See
Oct. 7, 2009 Tria Tr. Vol. XI at 1276:4-1285:6 (Dkt. No. 2691); Oct. 7, 2009 Tria Tr. Vol. XI|
at 1340:20-1350:3 (Dkt. No. 2692). Asdetailed herein, the mere fact that Mr. Smolen may
appear as awitness does not change the analysis of the admissibility of this prior out-of-court
statement under the hearsay rule. See Fed. R. Evid. 801(d); supra at 1-4.

-4-
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Bryan Burns

Timothy T. Jones

2210 West Oaklawn Drive
Springdale, Ark. 72764
Telephone: (479) 290-4076
Facsimile: (479) 290-7967

-and-

Michael R. Bond

KUTAK Rock LLP

Suite 400

234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766

ATTORNEYSFOR TYSON FOODS, INC,;
TYSON POULTRY, INC.; TYSON
CHICKEN, INC; AND COBB-VANTRESS,
INC.

BY: /s/James M. Graves

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Woodson W. Bassett |11

Gary V. Weeks

James M. Graves

K.C. Dupps Tucker

BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600
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-and-

Randall E. Rose, OBA #7753
George W. Owens

OWENS LAW FIrRM, P.C.

234 W. 13" Street

Tulsa, OK 74119

Telephone: (918) 587-0021
Facsimile: (918) 587-6111

ATTORNEYSFOR GEORGE'’S, INC. AND
GEORGE'SFARMS, INC.

BY: /s A. Scott McDanidl

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
McDANIEL, HIXON, LONGWELL

& ACORD, PLLC
320 South Boston Ave., Ste. 700
Tulsa, OK 74103
Telephone: (918) 382-9200
Facsimile: (918) 382-9282

-and-

Sherry P. Bartley

MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

Telephone: (501) 688-8800

Facsimile: (501) 688-8807

ATTORNEYSFOR PETERSON
FARMS, INC.

BY: /s/JohnR. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John R. Elrod

Vicki Bronson, OBA #20574
P. Joshua Wisley

CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701

-6-



Case 4:05-cv-00329-GKF-PJC  Document 2713 Filed in USDC ND/OK on 10/20/2009 Page 7 of 14

Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, L.L.P.
4000 One Williams Center
Tulsa, OK 74172
Telephone: (918) 586-5711
Facsimile: (918) 586-8553

ATTORNEYSFOR SIMMONS FOODS,
INC.

BY: /g Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
Robert P. Redemann, OBA #7454
PERRINE, MCGIVERN, REDEMANN,
REID, BERRY & TAYLOR, P.L.L.C.
Post Office Box 1710
Tulsa, OK 74101-1710
Telephone: (918) 382-1400
Facsimile: (918) 382-1499

-and-

Robert E. Sanders

Stephen Williams

Y OUNG WILLIAMSP.A.

Post Office Box 23059
Jackson, M'S 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

ATTORNEYSFOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.

BY: /s/ John H. Tucker

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John H. Tucker, OBA #9110

Theresa Noble Hill, OBA #19119

RHODES, HIERONYMUS, JONES, TUCKER &
GaABLE, PLLC

100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100

Tulsa, Oklahoma 74121-1100

-7-
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Telephone: (918) 582-1173

Facsimile: (918) 592-3390
_and_

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
FAEGRE & BENSON LLP
2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600

ATTORNEYSFOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION, LLC
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CERTIFICATE OF SERVICE

| certify that on the 20th of October, 2009, | electronically transmitted the attached
document to the court’ s electronic filing system, which will send the document to the following

ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
TinaL. lzadi, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

David P. Page

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randall Miller
LouisW. Bullock

Michael G. Rousseau
Jonathan D. Orent
FidelmalL. Fitzpatrick
Motley RiceLLC

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

Lee M. Heath

Elizabeth Claire Xidis

Ingrid L. Moll

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

PaulaM. Buchwald

Ryan, Whaley & Coldiron, P.C.

Thomas C. Green
Mark D. Hopson
Jay Thomas Jorgensen

drew_edmondson@oag.state.ok.us
kelly_burch@oag.state.ok.us
tina_izadi @oag.state.ok.us

doug_wilson@riggsabney.com,
driggs@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com
dpage@riggsabney.com

rnance@riggsabney.com
sgentry @riggsabney.com

rmiller@mkblaw.net
| bullock @bullock-blakemore.com

mrousseau@motleyrice.com
jorent@motleyrice.com
ffitzpatrick@motleyrice.com

lward@motleyrice.com
fbaker@motleyrice.com
bnarwold@motleyrice.com
|heath@motleyrice.com
cxidis@motleyrice.com
imoll @motleyrice.com

gantzen@ryanwhaley.com
pryan@ryanwhaley.com
pbuchwald@ryanwhaley.com

tcgreen@sidley.com
mhopson@sidley.com
jjorgensen@sidiey.com
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Timothy K. Webster twebster@sidley.com
Frank R. Volpe fvolpe@sidiey.com

Gordon D. Todd gtodd@sidley.com

Erik J. lves eives@sidliey.com

CaraR. Viglucci Lopez cvigluccilopez@sidley.com

Sidley Austin LLP

Robert W. George robert.george@tyson.com
Michael R. Bond michael .bond@kutakrock.com
Erin Walker Thompson erin.thompson@kutakrock.com
Kutak Rock LLP

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay rtl@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin jgriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net

Lawrence W. Zeringue |zeringue@pmrlaw.net

David C. Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com

Y oung Williams P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks

Paul E. Thompson, Jr. pthompson@bassettl awfirm.com
Woody Bassett whassett@bassettlawfirm.com
Jennifer E. Lloyd jlloyd@bassettlawfirm.com

Bassett Law Firm
COUNSEL FOR GEORGE'SINC. AND GEORGE'SFARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
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P. JoshuaWisley
Conner & Winters, P.C.

Bruce W. Freeman
D. Richard Funk
Conner & Winters, LLLP

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker

Ledie J. Southerland

Colin H. Tucker

Theresa Noble Hill

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West
The West Law Firm

Delmar R. Ehrich
Bruce Jones

Krisann Klelbacker Lee
Todd P. Walker
Faegre & Benson LLP

COUNSEL FOR CARGILL,INC. AND CARGILL TURKEY PRODUCTION, LLC

Michael D. Graves
D. Kenyon Williams, Jr.
COUNSEL FOR POULTRY GROWERS

William B. Federman
Jennifer F. Sherrill
Federman & Sherwood

Charles Moulton
Jm DePriest
Office of the Attorney Genera
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jwisley@cwlaw.com

bfreeman@cwlaw.com

jtuckercourts@rhodesokla.com
|jsoutherlandcourts@rhodesokla.com
chtucker@rhodesokla.com
thillcourts@rhodesokla.com

terry @thewesetlawfirm.com

dehrich@faegre.com
bjones@faegre.com

kklee@baegre.com
twalker@faegre.com

mgraves@hallestill.com
kwilliams@hallestill.com

wfederman@aol.com
jfs@federmanlaw.com

charles.moulton@arkansag.gov
jim.depriest@arkansasag.gov
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COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL

RESOURCES COMMISSION

Carrie Griffith

griffithlawoffice@yahoo.com

COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

Gary S. Chilton
Holladay, Chilton & Degiusti, PLLC

Victor E. Schwartz
Cary Silverman

gchilton@hcdattorneys.com

vschwartz@shb.com
csilverman@shb.com
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Shook, Hardy & Bacon, LLP

Robin S. Conrad rconrad@uschamber.com

National Chamber Litigation Center, Inc.

COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND
THE AMERICAN TORT REFORM ASSOCIATION

Richard C. Ford fordr@crowedunlevy.com
LeAnne Burnett burnettl @crowedunlevy.com
Crowe & Dunlevy

COUNSEL FOR AMICUS CURIAE OKLAHOMA FARM BUREAU, INC.

M. Richard Mullins richard.mullins@mcafeetaft.com
McAfee & Taft
James D. Bradbury jim@bradburycounsel.com

James D. Bradbury, PLLC

COUNSEL FOR AMICI CURIAE TEXAS FARM BUREAU, TEXAS CATTLE
FEEDERS ASSOCIATION, TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS
ASSOCIATION OF DAIRYMEN

Diane Hammons Diane-Hammons@cherokee.org
Sara Hill Sarah-Hill @cherokee.org
COUNSEL FOR THE CHEROKEE NATION

| also hereby certify that | served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

J.D. Strong

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

Dustin McDaniel

Justin Allen

Office of the Attorney Genera of Arkansas
323 Center Street, Suite 200

Little Rock, AR 72201-2610

COUNSEL FOR THE STATE OF
ARKANSASAND THE ARKANSAS
NATURAL RESOURCES COMMISSION

John E. and VirginiaW. Adair Family Trust
Route 2 Box 1160
Stilwell, OK 74960
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C Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

Cary Silverman

Shook Hardy & Bacon LLP
600 14™ Street NW, Suite 800
Washington, D.C. 20005-2004

Cherrie House
P.O. Box 1097
Stilwell, OK 74960

David Gregory Brown

Lathrop & Gage LC (Jefferson City)
314 E High Street

Jefferson City, MO 65101

Donna S Parker
34996 S 502 Road
Park Hill, OK 74451

DorisMares
14943 SE 15" Street
Choctaw, OK 73020-7007

G Craig Heffington
20144 W Sixshooter Road
Cookson, OK 74427

George R Stubblefield
HC-66, Box 19-12
Proctor, OK 74457

Gordon W. and Susann Clinton
23605 S Goodnight Lane
Welling, OK 74471

Jerry M Maddux

Selby Connor Maddux Janer
P.O.Box Z

Bartlesville, OK 74005-5025

Jm Bagby
RR 2, Box 1711
Westville, OK 74965
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Jonathan D Orent

Motley Rice LLC (Providence)
321 SMain Street

Providence, RI 02940

Marjorie Garman
19031 USHWY 412
Colcord, OK 74338-3861

Randall E Kahnke

Faegre & Benson (Minneapolis)
90 S 7" Street, Suite 2200
Minneapolis, MN 55402-3901

Richard E Parker
34996 S 502 Road
Park Hill, OK 74451

Robin L. Wofford
Route 2, Box 370
Watts, OK 74964

Steven B Randall
58185 County Road 658
Kansas, OK 74347

Victor E Schwartz

Shook Hardy & Bacon LLP
600 14™ Street NW, Suite 800
Washington, D.C. 20005-2004

William House
P.O. Box 1097
Stilwell, OK 74960

/s/ Jay T. Jorgensen
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